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Introduction

The Pension Ombudsman Requlations, 2003 (SI 397 of 2003) require
that all occupational pension scheme trustees and PRSA providers put
in place procedures for dealing with complaints and disputes that
come under the jurisdiction of the Pensions Ombudsman. These
regulations took effect on 2 September 2003.

The regulations do not prescribe in detail the requirements for such a
procedure. It is therefore left to pension scheme trustees and PRSA
providers to determine the details of their own internal disputes
resolution (IDR) procedure.

However, PRSA providers are required to submit the details of their
procedures for dealing with complaints and disputes, as part of the
approval process, when they are submitting their products to the
Pensions Board and to the Revenue Commissioners.

The purpose of this booklet is to give some guidance to the trustees
and administrators of Occupational Pension Schemes on the
requirements of the regulations and on appropriate structures for the
internal resolution of complaints or disputes.
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Why have an IDR Procedure?

An internal disputes resolution (IDR) procedure gives members, former
members and others who are entitled to raise complaints a formal
method of doing so. It is hoped that a good many problems can be
solved with good will and can be dealt with, without the need to
approach the Office of the Pensions Ombudsman. Trustees and PRSA
providers must draw attention to the existence of the IDR procedure in
all relevant documents distributed to members /contributors.

The outcome of an IDR procedure is not binding on any party to a
dispute. The right to complain to the Pensions Ombudsman is still
there if an individual is dissatisfied with the determination made at the
end of the IDR procedure. It should be noted that IDR procedures are
not limited to complaints and disputes within the Pensions
Ombudsman’s jurisdiction. Once set up they can - and should - be
used on a voluntary basis to deal with all types of complaint. IDR
procedures should also be applied to complaints and disputes that fall
outside the statutory time limits that apply to complaints to the
Pensions Ombudsman.
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What are the minimum
requirements?

The regulations require that an IDR procedure must be established by
the trustees of an occupational pension scheme and by the provider of
a PRSA. The procedures established should be designed to deal with
complaints made by actual or potential beneficiaries and disputes
arising between actual or potential beneficiaries, and those responsible
for management of the pension scheme or PRSA.

A “complaint” for this purpose is one that is made by, or on behalf of,
an actual or potential beneficiary, who alleges that he or she has
sustained financial loss and that that loss has been occasioned by an
act of maladministration done by or on behalf of a person responsible
for the management of the scheme, or PRSA, as appropriate.

A “dispute” is one of fact or law, referred by an actual or potential
beneficiary, that arises in relation to an act or omission by or on behalf
of a person responsible for the management of the scheme or PRSA.
Certain matters cannot be decided by the Pensions Ombudsman. In
particular, questions of whether a scheme is a defined benefits or a
defined contribution scheme and certain other matters regarding the
Pensions Act must be decided by the Pensions Board, while the Board
and the Director of Equality Investigations must decide certain matters
concerning equal treatment of men and women.

The complaint is made to a “relevant person”. This is defined as the

trustees of a pension scheme (other than a public authority scheme);

the provider of a PRSA; and, in the case of a public authority scheme,
the Minister or Ministers to whom an appeal may be made under the
scheme rules.




The Procedure:

Subject to a very few exceptional instances (see “Exceptions”, below)
every IDR procedure should stipulate that the details of any complaint
or dispute should be set out in writing, giving

e the full name, address and date of birth of the person bringing the
complaint

® the address to be used for the service of documents, if that is
different from the person’s home address.

Ideally, any documentation that supports the claimant’s case should be
forwarded with the complaint or dispute. The person to whom the
complaint is brought is entitled to request additional information in
relation to any complaint or dispute.

The statement of complaint, which should be signed by the person
making it, should set out the nature of the complaint or dispute and
should provide enough detail to show why the person bringing the
complaint is aggrieved.




How is the Dispute Dealt With?

Structure of IDR Procedures

There are no structures laid down by law for dealing with complaints
or disputes in occupational pension schemes or PRSAs. In some cases,
there will be structures already in place for dealing with complaints.
Typically, public sector pension schemes have procedures in place for
appeals to one or more Ministers and the existence of these
procedures satisfies the requirement under the Pensions Act for an
internal disputes resolution procedure.

PRSA providers are obliged to include an IDR procedure in the
specifications of all PRSAs submitted for approval to the Pensions
Board and the Revenue Commissioners.

Where no formal structure exists, trustees should decide on a method
of dealing with complaint or dispute which best suits the size and
circumstances of their scheme. Ideally, the trustees should have an
independent person available to them, to whom the task of making a
judgement on a complaint or dispute can be given. The advantage of
having an independent person is that it ensures that a complaint or
dispute is not reviewed by somebody who has been involved in the
subject matter of the disagreement in the past. The independent
person could be an outside professional, such as a lawyer, an
accountant, an actuary or pension consultant who is not concerned in
the matter under dispute. Instead of an independent person there
might be a small committee, representative of different interests.
Scheme trustees must decide for themselves what structure is best
suited to the scheme’s circumstances.

The job of the independent person is to consider the details of the
complaint or dispute and to suggest what might be done to solve the
problem.
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However, it is important to note that the indepenedent person cannot
change the decision of the trustees where the trustees have used their
discretionary powers. In this situation the independent person must
remit back the decision to the trustees for further consideration. If the
dispute or complaint involves someone other than the trustees, the
independent person may make a recommendation, which the trustees
can then forward to the party concerned, as a suggested solution to the
problem. Implementation of any suggested solution implies that it must
be accepted by all concerned.

Determination of the Issues

The recommendation of the independent person should be given in
writing to the “relevant person”, who makes the final decision on the
complaint or dispute and who must then forward a formal “notice of
determination” to the person who has complained. This notice must
be given in writing within 3 months from the date on which all the
particulars required under the disputes resolution procedure have been
received.

What should be in the Notice of
Determination?

The notice of determination should include the following:

® A statement of what has been decided. This may be a decision to
make a payment or take some other action that resolves the
problem brought forward by the complainant. Alternatively, it may
be a rejection of the complaint or confirmation of a previous
decision.

e A reference to any legislation, legal precedent, ruling of the
Pensions Board or ruling or practice of the Revenue Commissioners
that is relied upon in coming to the determination.

e A reference to any other material relied upon.
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e A reference to any provisions of the scheme trusts or rules (or
terms of the PRSA contract in the case of a PRSA) relied upon in
coming to the decision.

e Where a discretionary power has been exercised, a reference to any
provisions of the scheme trusts or rules (or conditions of a PRSA)
which confer that discretionary power.

® A statement that the determination itself is not binding on any
person unless the person assents in writing to be bound by it.

e A statement that the Pensions Ombudsman may have jurisdiction
under Section 131 of the Pensions Act to investigate the matter
further and that further information can be obtained from the
Office of the Pensions Ombudsman.

® The address of the Pensions Ombudsman.

Non-Binding Nature of IDR Procedure

The complainant and respondent(s) are not bound by the outcome of
the IDR procedure, unless they assent in writing, either at the time of
the making of the determination or subsequently, to be bound by it.
The complainant may merely refuse to accept its conclusions, or the
respondent may fail to implement a solution suggested. Either way, it
is open to the complainant to bring forward his complaint or dispute
to the Pensions Ombudsman, who may then decide to investigate the
matter, which will result in an order binding on all parties.
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Exceptions to the Requirement for IDR:

There are a few exceptions to the requirement for a full IDR procedure.
These exceptions relate broadly to schemes in winding-up and certain
schemes that are “frozen”.

Schemes in Winding-Up

Where a scheme was in the process of being wound-up before the
Pensions Ombudsman regulations were made by the Minister (2
September, 2003), and where the Pensions Ombudsman is satisfied
that the parties to the complaint or dispute have made reasonable
efforts to resolve it, then the complaint can be considered by the
Pensions Ombudsman without resort to further dispute resolution
procedures.

Frozen Schemes with No Employer Trading

The same situation obtains in relation to a “frozen” scheme, where
the scheme itself was frozen prior to the making of the Pensions
Ombudsman regulations; but only if all of the participating employers
in that scheme have already ceased to trade at the date the complaint
is made.




Complaints Already Submitted to the
Pensions Board

Finally, in the case of any complaint or dispute that was submitted to
the Pensions Board and the Board confirms that, prior to 2 September,
2003, it had completed or terminated an investigation of the matter
giving rise to the complaint or dispute, no further processes need to
be gone through before submitting the complaint or dispute directly to
Office of the Pensions Ombudsman. Where a complaint form indicates
that the matter has already been considered by the Pensions Board,
the Office of Pensions Ombudsman will request confirmation of this
from the Pensions Board.

For further information,
please telephone 01-6471650
or visit the website at:
www.pensionsombudsman.ie
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Office of the Pensions Ombudsman,
36 Upper Mount St.,
Dublin 2
Telephone: (01) 647 1650
www.pensionsombudsman.ie
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Réamhra

Thug Acht na bPinsean, 1990, a leasaiodh, cead don Aire Gnéthai
Soisialacha agus Teaghlaigh rialachain a dhéanamh a chuireann iachall
ar iontaobhaithe scéimeanna pinsin agus ar sholathraithe Scorchuntas
Taisce Pearsanta, ‘sé sin PRSA, bealai oibre a chur in ionad. Déileadlann
na bealaf oibre seo le gearain agus conspoidi a thagann faoi réir Fhear
an Phobail um Pinsin. Thainig na rialachain (S.. 397 de 2003) i
bhfeidhm ar 2 Me&n Fomhair 2003.

Na rialachain sin a rinne an tAire, ni leagann siad amach na riachtanais
go sonraitheach don bhealach oibre. Fagtar faoi iontaobhaithe na
scéimeanna pinsin agus sholdthraithe an PRSA na sonrai a bhaineann
leis an mbealach oibre chun conspoéidi inmheanacha a réiteach.

Chomh fada agus a bhaineann sé leis na PRSAanna, is ga do na
solathraithe na sonrai da mbealai oibre chun déileil le gearain agus
conspoidi a chur isteach, mar chuid den phroéiseas aontaitheach, nuair
a bhionn siad ag cur na dtairgi go An Bord Pinsean agus go dti na
Coimisinéiri loncaim.

Is { an aidhm ata leis an leabhran seo roinnt treorach a thabhairt do
iontaobhaithe agus riarthéiri Scéimeann a Pinsean Ceirde i dtaobh
riachtanais na rialachan agus ar na struchtuir cuf le geardin n6
conspdidi a réiteach go hinmheanach.
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Aidhm an Bhealaigh Oibre IDR

Tugann bealach oibre le conspoidi inmheédnacha a réiteach, ‘sé sin an
IDR, modh foirmedlta do bhaill, iarbhaill agus daocine eile ata i dteideal
gearain a dhéanamh sula dtéann siad go Fear an Phobail um Pinsin.
Tathar ag suil gur féidir mérchuid fadhbanna atéa inréitithe le dea-tholl
a réiteach gan cuairt a thabhairt ar oifig Fhear an Phobail um Pinsin. Ni
mor do iontaobhaithe agus do sholathraithe PRSA aire a dhirit ar an
mbealach oibre IDR, go bhfuil a leithéid ann, ins na caipéisi a dhailtear
ar na baill / na ranniocairi.

Nil ceangal ar aon phairti glacadh le toradh an bhealach oibre IDR. T4
cead gearan a dhéanamh le Fear an Phobail um Pinsin, ma ta an duine
mishasta leis an gcinneadh a thainig ag deireadh an bhealaigh oibre
IDR. Ni mér a thabhairt faoi deara nach bhfuil na bealai oibre IDR
teoranta do na gearain agus na conspoéidi a thagann faoi réir Fhear an
Phobail um Pinsin — is féidir agus is coir iad a Usaid go deonach le
haghaidh an uile shaghas gearain. Is ga iad a Usaid le haghaidh na
conspdidi siud ata lasmuigh de na teorainneacha ama a bhaineann le
gearain a chur faoi bhraid Fhear an Phobail um Pinsin.
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Cad lad Na Riachtanais Is LU?

Eilionn na rialachdin go mba cheart do na hiontaobhaithe ar scéim
phinsin ceirde agus do sholatharai PRSA bealach oibre IDR a
thionscnamh. Ba chéir go mbeadh na bealai oibre Ud curtha in oiritint
chun déileail le gearain ¢ fhior-thairbhithe né 6 thairbhithe folaigh
agus le conspdidi a thagann chun cinn idir fior-thairbhithe né
tairbhithe folaigh agus iad siud até freagrach as bainistit na scéime
pinsin N6 PRSA.

Ciallaionn “gearan” sa chomhthéacs seo ceann até déanta ag fior-
thairbhithe né tairbhithe folaigh, né ar a shon. Liomhnaionn sé n¢ si
go bhfuil sé / si thios leis maidir le caillteanas airgid agus go bhfuil an
scéal amhlaidh de bharr gniomh miriartha a rinne duine a bhi
freagrach as bainistit scéime, n6 PRSA, né a rinneadh thar ceann an
duine sin, de réir mar is cuf.

Ciallaionn “conspdid” rud a bhaineann le firic n6 le dIi agus cuireann
fior-thairbhithe no tairbhithe folaigh ar aghaidh i. Tagann conspoid
chun cinn i dtaca le gniomh n¢ failli a dhéanann duine até freagrach
as bainistiu sceime nd PRSA, nd thar ceann an duine sin. Ni féidir le
Fear an Phobail um Pinsin cinneadh a ghlacadh ar abhair airithe.
Ceisteanna go hairithe i dtaobh stadas scéime, ‘se sin an bhfuil sé ina
scéim shochair shainmhinithe né ina scéim ranniocai shainmhinithe,
agus abhair airithe eile mar gheall ar Acht na bPinsean, nach mér do
Bhord Pinsean cinneadh a ghlacadh futhu.

Is gnd don Bhord agus don Stiurthéir Comhionnanais um Imscrdduithe
cinneadh a ghlacadh faoi dhéileail chomhionann idir fir agus mna.

Déantar an gearan le “duine cui”. Is e an sainmhiniu air sin na
iontaobhaithe scéime pinsin (seachas scéim Udarais phoibli); solatharaf
PRSA; agus, i gcas scéim Udarais phoibli, an tAire n6é na hAiri gur féidir
achomharc a dheanamh faoi rialacha na scéime.
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An Bealach Oibre:

Faoi réir roinnt an-bheag eisceachtai (féach “Eisceachtai”, thios)
caithfidh gach bealach oibre IDR coinnioll a leagan amach nach moér
sonraf gearain né conspoide ar bith a chur i scribhinn, leis an eolas seo
a thabhairt:

® an t-ainm agus sloinne iomlan, seoladh agus data breithe an duine
ata i mbun an ghearain

e an seoladh ata le husaid le céipeisi a chur chuige, ma ta difriocht
idir sin agus seoladh baile an duine

Moltar pé solathar fianaise dhoiciméideach a thacafonn le cas an
éilitheora a chur ar fail leis an iarratas. Is féidir leis an duine go
gcuirtear an gearan né an conspéid ina lathair a leagadh sios cén t-
eolas breise go mba mhian leis a fhail i dtaca le geardn n6 conspéid ar
bith.

Ba cheart an réiteas geardin a bheith sinithe ag an an té atd i mbun an
gheardin a dhéanamh. Ba cheart fosta go ndéanfadh sé cur sios ar
mhianach an gheardin n6é na conspdéide agus go leor sonrai a thabhairt
chun an chuis go bhfuil an gearan 4 dhéanamh a léiriu.




Conas a Laimhsealtar an
Chonspéid?

Struchtur Bhealai Oibre an IDR

Nil aon struchtuir leagtha sios sa dli do na bealai oibre is ga chun
déiledil le gearain nd conspdidi i scéimeanna pinsean ceirde agus
PRSAanna. | gcasanna airithe, beidh struchtdir i bhfeidhm cheana féin
chun gearain a laimhseéil. Go hionduil, bionn bealaf oibre i bhfeidhm
sna scéimeanna pinsean poibli le hachomhairc a dhéanamh do Aire
amhain n6 do nios mé Airi. Sasaionn na bealai oibre seo na riachtanais
faoi Acht na bPinsean do bhealach oibre inmheanach le conspoidi a
réiteach.

Caithfidh solathraithe an PRSA bealach oibre an IDR a chur isteach sna
sainchuntais a ghabhann leis na PRSAanna ar fad a chuirtear isteach le
ceadu Bhord na bPinsean agus na gCoimisinéiri loncaim.

Mura bhfuil aon struchtdr foirmeélta i bhfeidhm, ba cheart do na
hiontaobhaithe cinneadh a ghlacadh faoin mhodh is fearr a oireann do
mhéid agus cuinsi a scéimeanna le gearain n6é conspoidi a laimhseail.
Ar bhonn idéalach, ba ceart do na hiontaobhaithe duine
neamhspleach a bheith ar fail doibh. Is désan is féidir an gné a
thabhairt le breith a dhéanamh i dtaobh gearain. Gabhann buntaiste le
duine neamhspleach a cheapadh o6ir is féidir a dheimhnit nach
ndéanann duine a bhi bainteach le habhar an easaontais roimhe seo
athbhreithnit ar an ghearan né ar an gconspéid. D'fhéadfadh
proifisiinal seachtrach, mar shampla, dliodéir, cuntasoir, achtuire, n6é
comhairleoir pinsean nach bhfuil baineteach leis an dbhar
conspoideach feidhmit mar dhuine neamhspleach. D'fhéadfadh fiu
coiste beag, ionadafoch de na spéiseanna difritla, feidhmid in ionad
dhuine neamhspleach. Is ar iontaobhaithe na scéime a thiteann sé
cinneadh a ghlacadh déibh féin ar an struchtur is fearr a oireann do
chuinsi na scéime.
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Ta sé tdbhachtach a thabhairt faoi deara, &fach, nach féidir leis an
duine neamhspleach cinneadh na n-iontaobhaithe a athrd ma glacadh
leis an cinneadh sin i bhfeidhmit cumhachtaf do réir a dtola ag na h-
iontaobhaithe. Is ga sa chas seo a cinneadh a tharchur ar ais go dti na
h-iontaobhaithe le machnamh breise a dhéanamh.

Ma bhaineann an chonspoéid le duine eile seachas na hiontaobhaithe,
tig leis an duine neamhspleach moladh a dhéanamh mar réiteach a
d'oibreodh i leith na faidhbe. Ansin is féidir leis na hiontaobhaithe an
moladh sin a chur ar aghaidh go dti na pairtithe cui. Sul ar féidir aon
bhealach réitigh a chur i bhfeidhm, ni mér do gach duine ata
bainteach leis glacadh leis.

Foirceannadh na Ceiste

Ba cheart moladh an duine neamhspledigh a thabhairt i scribhinn go
dti an ‘duine cui’. Déanann sé / si an cinneadh deireannach i dtaobh
an ghearain n6 na conspoéide agus caitheann sé / si ‘fogra foirceanta’ a
chur go dti an duine a rinne an gearan. Ni mor an fogra a thabhairt
laistigh de thri mhi 6n data a bhfuarthas na sonrai ar fad is ga faoin
bhealach oibre le conspoidi a réiteach.

Abhar an Fhdgra Fhoirceanta
Ba cheart na rudai seo a leanas a bheith istigh san fhogra foirceanta:

e Raiteas ar an cinneadh. B'fhéidir gur glacadh cinneadh focaiocht a
dhéanamh né gniomh eile a réitionn an fhadhb a thug an gearanai
chun cinn. Ar an laimh eile, b'fhéidir go ndiultaitear don ghearan
né ndaingnitear cinneadh a ghlacadh roimhe sin.

e Tagairt do reachtaiocht, fasach, rialt de chuid Bhord na bPinsean
né rialt né cleachtas na gCoimisinéiri loncaim a rabhthas ag brath
air le teacht ar an fhoirceannadh.

® Tagairt do aon abhar eile a rabhthas ag brath air.
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® Tagairt do aon solathair de iontaobhais na sceime né rialacha ( né
téarmai de chonradh an PRSA i gcas PRSA) a rabhthas ag brath air
ar an mbealach chun an cinneadh a ghlacadh.

e Nuair a fheidhmitear cumhacht de réir tola, tagairt do aon solathair
de iontaobhais na scéime né rialacha (n6 coinniollacha PRSA) a
bhronann an cumhacht sin de réir tola.

® Raiteas nach bhfuil an foirceannadh féin mar cheangal ar aon
duine ach amhain ma aontaionn an duine i scribhinn go mbeidh sé
mar dhualgas air a bheith ceangailte leis.

® Raiteas go mb'fhéidir go mbeadh dlisne ag Fear an Phobail um
Pinsin faoi Chuid 131 d'Acht na bPinsean imscrudu breise a
dhéanamh agus gur féidir eolas breise a fhail 6 Oifig Fhear an
Phobail um Pinsin.

e Seoladh Fhear an Phobail um Pinsin.

Nadur Neamhcheangailte Bhealach
Oibre an IDR

Nil ceangal ar an ghearanai na ar an fhreagréir, na ar na freagroiri
glacadh le toradh bhealach oibre an IDR, ach amhain méa aontaionn
siad i scribhinn a bheith ceangailte leis, nuair a dhéantar an
foirceannadh, né ina dhiaidh sin.

D'fhéadfadh an gearanai diultu glacadh lena choncluidi, né b'théidir
go dteipfeadh ar an fhreagréir an moladh a cuireadh chun cinn a
fheidhmiu.

Sl amhain no sli eile, ta sé oscailte don ghearanai a ghearan né a
chonspoid a thégail ar aghaidh go dti Fear an Phobail um Pinsin. Is
féidir leis cinneadh a ghlacadh an t-dbhar a fhiosru ar a mbeidh ordu
mar thoradh air sin agus beidh ceangal ar na pairtithe ar fad glacadh
leis.
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Eisceachtai do na Riachtanais le
haghaidh an IDR

Ta cupla eisceacht don riachtanas le haghaidh bhealaigh oibre iomlan
an IDR. | gcoitinne, is iad na heisceachtai na scéimeanna i riocht
ghlindeéla suas agus scéimeanna dirithe ata “reoite”.

Scéimeanna i Riocht Ghlindeala Suas

Nuair a thosaigh scéim an préiseas a ghabhann le glindeail suas sula
raibh na rialachdin déanta ag an Aire, (2 Mean Fomhair, 2003) agus i
gcas go bhfuil Fear an Phobail um Pinsin sasta go bhfuil iarrachtai
réasunta déanta ag na pairtithe i leith an ghearain né na conspéide,
ansin is féidir le Fear an Phobail um Pinsin breathnu ar an ghearan gan
dul i dtuilleamaf bealaf oibre breise chun an chonspéid a réiteach.

Scéimeanna Reoite gan aon Fhostdir i mBun
Traddla

Baineann an scéal céanna le scéim “reoite” nuair a rinneadh an

scéim féin ina scéim reoite sular thdinig rialachain Fhear an Phobail um
Pinsin ar an saol, chomh fada agus gur stop na fostéiri ar fad ata
pairteach sa scéim de bheith ag tradail roimh an data a rinneadh an
gearan.




Gearain Ata Curtha ar aghaidh Cheana
go dti an Bord Pinsean

Ar deireradh, i gcas aon ghearain n6 conspoide a cuireadh ar aghaidh
go dti an Bord Pinsean agus deimhnionn an Bord go raibh an imscradu
ar an abhar criochnaithe né gur cuireadh deireadh leis as ar thainig an
gearan né an chonspodid roimh 2 Mean Fombhair, 2003, ni ga dul trf
tuilleadh proiseas sula gcuirtear an gearan ar aghaidh direach chuig
Oifig Fhear an Phobail um Pinsin. Nuair a thugann foirm don ghearan
le fios go bhfuil an t-abhar tar éis a bheith breithnithe ag an mBord,
iarrfaidh Fear an Phobail um Pinsin deimhnid én mBord.

Chun eolas breise a fhail,
cuir glaoch féin le do thoil ar 01-6471650
noé téir go dti an sufomh Gréasain:
www.pensionsombudsman.ie







QOifig Fhear an Phobail um Pinsin,
36 Sraid an Mhéta Uacht,
Baile Ath Cliath 2.

Tel: (01) 647 1650
www.pensionsombudsman.ie
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